
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   06/21/19 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC16-02159 
CASE NAME: ZGHOUL VS. ALZGOUL 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY HAZ PROPERTIES, LLC 
* TENTATIVE RULING: * 
 
Counsel to appear in person for an in camera hearing as to grounds for withdrawal.  
A representative of the client may participate if desired.  Counsel is reminded of the need to 
inform the client that a corporation cannot appear in pro per. 
 

  

 2.  TIME:  9:00   CASE#: MSC16-02159 
CASE NAME: ZGHOUL VS. ALZGOUL 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY BILAL MOHAMED ZAGHLOUL 
* TENTATIVE RULING: * 
 
Counsel to appear in person for an in camera hearing as to grounds for withdrawal.  The client 
is invited to participate if he wishes. 
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 3.  TIME:  9:00   CASE#: MSC16-02159 
CASE NAME: ZGHOUL VS. ALZGOUL 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY HAMDI M. AL ZGHOUL 
* TENTATIVE RULING: * 
 
Counsel to appear in person for an in camera hearing as to grounds for withdrawal.  The client 
is invited to participate if he wishes. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-01167 
CASE NAME: JONES VS. TZEN-WEN 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY JEFFREY M. JONES, SHANNON B. JONES 
* TENTATIVE RULING: * 
 
Plaintiffs seek leave to file a first amended complaint.  The only ground argued in opposition 
is the Hiteses’ contention that Ms. Jones has a conflict of interest and should be disqualified 
(Line 5).  The Court is denying that motion, and thus has no reason not to grant this one. 
 
Even if the disqualification motion had been granted, this motion would be granted as well, 
subject to appropriate conditions concerning representation of the plaintiff side. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-01167 
CASE NAME: JONES VS TZEN-WEN 
HEARING ON MOTION TO DISQUALIFY ATTORNEY SHANNON JONES 
FILED BY GEORGE H. HITES, ANDRAS A, HITES 
* TENTATIVE RULING: * 
 
Potential defendants (see Line 4) George and Emo Hites move to disqualify Shannon Jones 
as counsel for plaintiffs in this case.  The motion is denied. 
 

The Parallel Litigations 
 
This case arises from landslide damage to a residence (5945 Bruce).  The Joneses, present 
owners of the 5945 Bruce property, originally sued the owners of a neighboring property (the 
Wen parties, who have since settled out).  The plaintiffs are Jeffrey and Shannon Jones, both 
acting as trustees of a family trust.  Shannon Jones, who is an attorney, is acting as the attorney 
of record for both plaintiffs. 
 
The Wens filed a cross-complaint against the Hiteses, former owners of the 5945 Bruce 
property (from whom the Joneses bought it).  According to the Joneses, in the course of 
discovery they learned that there had been previous, similar slides, which the Hiteses did not 
disclose to them.  They have been in discussions with the Hiteses about these since September 
of last year, and now propose to amend their complaint in this action to state claims against 
the Hiteses. 
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Meantime, there has been a separate set of litigations arising from a different property 
(300 Diablo).  The Joneses originally sold that property to the Hiteses in a land swap for the 
5945 Bruce property.  The Hiteses have been in a couple of litigations with Gaube, their tenant 
on 300 Diablo.  Recently the Hiteses and the Joneses agreed that the Hiteses would sell the 
300 Diablo property back to the Joneses.  As part of that deal the Hiteses desired to be 
removed from the Gaube litigation, and obtained the Joneses’ indemnity from any liability arising 
from that litigation.  Apparently in furtherance of that, on February 18, 2019 Shannon Jones 
entered two formal substitutions of counsel in one of the Hites-Gaube actions, by which she 
appeared as counsel for the Hiteses.  Since then a stipulation has been filed substituting the 
Joneses for the Hiteses as the plaintiff in this litigation against Gaube.  As far as the present 
record shows, however, it does not appear that the Hiteses have been removed entirely as 
parties in that action.  Apparently they are still in it as cross-defendants being countersued by 
Gaube; and as far as the present papers on this motion disclose, Ms. Jones is still their counsel 
of record for that purpose. 
 

The Representation 
 
The Hiteses’ disqualification motion does not rest on any assertion – let alone any showing – 
that the 5945 Bruce dispute (in which Ms. Jones is adverse to the Hiteses) has any factual 
overlap with or relation to the 300 Diablo litigation (in which Ms. Jones represents the Hiteses).  
Neither is there any contention that in the course of her representation of the Hiteses in the 
latter, Ms. Jones has been in a position to obtain any confidences from the Hiteses concerning 
the 5945 Bruce dispute. 
 
The Hiteses’ disqualification motion is much simpler.  It rests on the undisputed principle that a 
lawyer, while representing a client in one matter, cannot turn around and represent a different 
client adversely to the first client in another matter, even an entirely unrelated one.  (See, e.g., 
Rule of Professional Conduct 1.7; Flatt v. Superior Court (1994) 9 Cal.App.4th 275.)  The motion 
is accordingly straightforward.  Ms. Jones was acting as counsel for the Hiteses as of February 
18, when she formally substituted in as their counsel.  Thereafter she proposed to sue the 
Hiteses, in the form of seeking to amend the complaint in this action to state claims against 
them.  Under Rule 1.7 and Flatt, she can’t do that. 
 
The Joneses don’t dispute the rule of law.  Their first line of defense is simply that Shannon 
Jones does not represent the Hiteses, and never has.  Ms. Jones offers no explanation, 
however, how that contention can be squared with the undeniable fact that she entered a formal 
appearance for them in the Gaube case.  She actually signed the substitution forms, and they 
unambiguously say that she is now counsel for the Hiteses.  The whole point of substitution-of-
counsel forms is precisely to pin down the representation, and remove any possible ambiguity or 
uncertainty about which lawyer represents which client.  Ms. Jones does not disavow or deny 
those substitution forms, nor try to explain them away.  She just doesn’t mention them. 
 
Ms. Jones argues that counsel for the Hiteses as to the 300 Diablo property is really Mr. McCoy, 
who is also their counsel in this litigation.  Her proof of that, however, consists of e-mails and 
other exchanges occurring prior to her February 18 formal appearances.  Moreover, even if it is 
true (as it probably is) that Mr. McCoy is still advising the Hiteses as to the Gaube dispute, that 
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does not disprove that Ms. Jones may also be representing the Hiteses as to the Gaube 
dispute.  Especially in a situation where one party is defending or indemnifying another, it is not 
uncommon for one lawyer (aligned with the indemnitor) to formally represent the indemnitee in 
court, while another lawyer (aligned with the indemnitee) is involved to supervise, monitor, or 
advise on the conduct of the matter.  Both attorneys represent the indemnitee for purposes of 
conflicts of interest.  There is no exception along the lines that “I may be their lawyer, but I’m not 
their main lawyer”. 
 

Waiver, Consent, and Undue Delay 
 
The Court nevertheless denies this motion on the ground that the Hiteses have either consented 
to the conflict, or waited too long to assert it – really two characterizations of the same set of 
dispositive facts. 
 
The Hiteses’ motion assumes that the first time Ms. Jones proposed or began to represent 
the Joneses adversely to the Hiteses was when she filed the present motion for leave to amend 
the complaint.  That was on May 17, by which time Ms. Jones had been the Hiteses’ lawyer of 
record in the Gaube case for almost three months.  But that is a misleading chronology.  
As Ms. Jones testifies and the Hiteses don’t deny, she has been discussing the Joneses’ 
present claims adverse to the Hiteses – that is, the Joneses’ belief that the Hiteses failed to 
make required disclosures about past slides – since September 2018.  While it was apparently 
not until sometime this year that those discussions crystallized into an intent to sue the Hiteses, 
it nevertheless unambiguously constituted Ms. Jones representing herself and her husband 
adversely to the Hiteses with respect to the slide-damage issue.  After all, while the issue of 
adverse representation under Rule 1.7 is litigated most often in the context of actual court 
litigation, the unconsented adversity forbidden in the Rule includes any form of adverse 
representation – even an entirely friendly transaction, let alone something as adversarial as 
pre-litigation accusations of having failed to make disclosures. 
 
Thus, the situation as of February 18 – when Ms. Jones first started to represent the Hiteses in 
the Gaube case – is that for some half a year Ms. Jones had already been negotiating adversely 
against the Hiteses as to their potential liability for the slides at 5945 Bruce.  The Hiteses knew 
that.  So did their lawyer, Mr. McCoy.  One may critique the absence of written disclosure and 
written consent here; Ms. Jones is not necessarily entirely off the hook as to whether she has 
violated any Rules of Professional Conduct.  But for purposes of a disqualification, the Hiteses 
must be taken as having consented to this conflict.  They knew when they “hired” Ms. Jones that 
she was already acting adversely to them in another matter, and they hired her anyway. 
 
The Court further points out, for what it’s worth, that even if it had granted this motion formally, 
it might not really have made much difference.  Ms. Jones is in the case as attorney for Mr. 
Jones, from which representation she would surely be disqualified if this motion were granted.  
But she is also representing herself as a plaintiff.  There is nothing in the conflict rules that 
would prevent her, as a party, from suing the Hiteses, and representing herself in pro per in 
doing so.  (It might require her to withdraw from representing them in the Gaube case, but then 
they could just as well fire her as their attorney in that case on their own.)  There could be an 
issue (which neither side has raised) about whether she, as a trustee, could properly represent 
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the family trust in pro per.  But the Court need not decide that, in light of its denial of this motion 
on other grounds. 
 

  

 6.  TIME:  9:00   CASE#: MSC18-00972 
CASE NAME: SMITH VS. KIA MOTORS 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO SPECIAL INTERROGS. 
FILED BY ASHLEY SMITH, DUSTIN SMITH 
* TENTATIVE RULING: * 
 
LEAD COUNSEL FOR EACH PARTY must appear in person for additional meet-and-confer.   
It appears that most or all of the issues presented have arisen since the Discovery Facilitator 
meeting.  Counsel should not expect to be free for other business on this date. 
 

  

 7.  TIME:  9:00   CASE#: MSC18-02286 
CASE NAME: BLOXSOM VS. BULLWINKEL 
HEARING ON MOTION TO COMPEL ATTENDANCE AT DEPOSITION 
FILED BY SUSAN L. BULLWINKEL 
* TENTATIVE RULING: * 
 
Defendant moves to compel attendance at deposition, showing that plaintiff and his counsel 
simply failed to appear at a properly noticed deposition, with no prior objection to the notice or 
the date and no advance communication.  Plaintiff has filed no opposition to this motion.  The 
motion is therefore granted.  Plaintiff is ordered to appear for deposition, with the documents 
requested in the notice, at the office of defendant’s counsel for deposition at a date to be 
provided by defendant in its Order After Hearing hereon, but no earlier than two weeks after 
service of the Order After Hearing (unless counsel agree on a different date).  Sanctions are 
awarded in the amount of $1,060, payable by plaintiff to counsel for defendant within 30 days 
after service of an Order After Hearing hereon. 
 

  

 8.  TIME:  9:00   CASE#: MSC19-00302 
CASE NAME: NACE VS. WELLS FARGO BANK, N.A. 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY WELLS FARGO BANK, N.A., et al. 
* TENTATIVE RULING: * 
 
Defendants’ demurrer to the complaint is sustained without leave to amend.  Plaintiff has filed 
no opposition to the demurrer. 
 
Plaintiff Nace, in pro per, filed this action, which in most respects is a run-of-the-mill wrongful 
foreclosure action arising from a foreclosure and foreclosure sale occurring in 2017.  The unique 
wrinkle in the case, however, is that plaintiff Nace was never either the owner of the property, 
or the debtor on the mortgage, or the person suffering foreclosure.  That person was Laura 
Rogers.  Plaintiff alleges that he is a tenant of Rogers on part of the property.  (Defendants 
assert that they can disprove that allegation via judicial notice.  The unlawful detainer 
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documents on which they rely, however, are from 2010.  The documents do not foreclose the 
possibility that Rogers and Nace worked things out at that time, or that Nace has since moved 
back in.) 
 
Defendants demur to the complaint on a variety of grounds, most of which need not be reached. 
 
The complaint is facially defective because plaintiff Nace lacks standing to assert any of the 
claims in it.  Nace’s allegations all center on asserted defects in how Wells Fargo went about 
foreclosing on Rogers’s property in 2017, contending that Wells Fargo violated Rogers’s rights 
in various ways.  But those were all Rogers’s asserted rights, not Nace’s.  Plaintiff articulates no 
basis on which he would have standing to plead or litigate any violation of Rogers’s rights. 
 
The closest he comes is his wrongful eviction claim.  He does not identify the “eviction” at issue 
with any specificity (for example, by alleging any notice to quit or unlawful detainer action).  
But as a tenant residing on the property, he would at least be the person subject to eviction.  
Nace’s sole asserted objection to any such eviction, however, is his contention that Wells Fargo 
and HSBC are not the proper owners of the property, Rogers is – because of the same 
asserted flaws in the 2017 foreclosure.  This once more is an attempt to plead Rogers’s rights, 
not Nace’s. 
 
And finally, even if there were some way in which Nace would be entitled to litigate Rogers’s 
purported wrongful foreclosure claims, that would simply run Nace squarely into another fatal 
roadblock, namely res judicata.  Defendants show by judicial notice that Rogers herself sued 
these defendants for wrongful foreclosure.  That suit was dismissed, and judgment entered 
against Rogers, after a demurrer to her second amended complaint was sustained without leave 
to amend.  It is unclear to what extent, if any, Nace was involved in that litigation (Rogers’s 
pleadings identified Nace as her authorized agent in the events in question).  But in any event, 
any wrongful-foreclosure rights Nace could possibly assert here would necessarily be derivative 
of Rogers’s rights, and hence are foreclosed by this court’s adjudication against those rights. 
 
Defendants’ request for judicial notice is granted. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-00659 
CASE NAME: JAMES S CURTIS VS. NATIONSTAR MORTGAGE 
SPECIAL SET HEARING ON OSC RE PRELIMINARY INJUNCTION 
SET BY JAMES S. CURTIS AND LINDA M. CURTIS 
* TENTATIVE RULING: * 
 
The preliminary injunction is granted, but only for a limited period.  Defendants are enjoined 
from conducting the foreclosure sale on any date prior to the later of (a) 15 days after 
defendants’ denial of plaintiffs’ pending appeal, (b) 14 days after plaintiffs decline an offer of a 
modification, or (c) plaintiffs’ breach of the terms of an accepted offer of modification.  After such 
date, defendants will be free to conduct the foreclosure sale. 
 
Plaintiffs’ complaint asserts only that the lender is proposing to conduct a foreclosure sale while 
an application for modification is pending.  As the Court’s previous ruling noted, that contention 
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is moot because the modification is no longer still pending; it was denied.  Civil Code 
§ 2923.6(d), however, then gave plaintiffs a 30-day grace period in which to file an appeal, 
which they have done.  Under § 2923.6(e)(2), defendants cannot conduct the foreclosure sale 
while the appeal is pending, or for some time thereafter.  Those deadlines are the ones set out 
in the preceding paragraph. 
 
Once those deadlines have passed, there will be no pleaded basis on which to prevent 
conducting the foreclosure sale.  If plaintiffs have any other such legal claims, they have neither 
pleaded them so far nor made any showing of them in support of a preliminary injunction. 
 

  

10.  TIME:  9:00   CASE#: MSC19-00739 
CASE NAME: MORAGA GENERAL PROPERTIES  VS.  CREATIVE PLAYHOUSE 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER & ISSUANCE OF WRIT 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Plaintiff seeks attachment of certain financial assets to secure its recovery in this case.  
As defendant correctly points out, however, the notice of application was not timely served.  
The notice was served by mail on May 28.  Under Code of Civil Procedure § 1005(a)(1) and (b), 
the notice was required to be served sixteen court days, plus five calendar days for mailing, 
prior to the hearing date.  That means it should have been mailed no later than May 25. 
 
This application is therefore continued for one week, to June 28, 2019, at 9:00 a.m.  Any 
opposition may be filed and served by no later than Tuesday, June 25.  Service should be by 
hand service (or e-mail if agreed), and counsel should drop off a courtesy copy by Chambers. 
 

  

11.  TIME:  9:00   CASE#: MSN19-0580 
CASE NAME: DISTRICT COUNCIL 16  VS.  C & A FLOORING INC. 
HEARING ON PETITION TO CONFIRM ARBITRATION AWARD 
FILED BY DISTRICT COUNCIL 16 OF THE INTERNATIONAL 
* TENTATIVE RULING: * 
 
This petition to confirm an arbitration award was previously dropped from calendar for lack of 
proof of service.  It has now been served, and it remains unopposed.  It is therefore granted. 
 

 

12.  TIME:  9:05   CASE#: MSC17-02302 
CASE NAME: MOSBY VS. LAWRY 
SPECIAL SET HEARING ON: DISCOVERY DISPUTE SET BY COURT PER 5-30-19 
EXPARTE ORDER 
* TENTATIVE RULING: * 
 
The Court has reviewed this matter, and agrees with the eleven categories of proposed further 
redactions stated in plaintiff’s Objections to the discovery referee’s objections.  Defendant has 
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made no responsive argument, and the Court cannot see that any of these eleven categories is 
likely to prove relevant (even in discovery) to an alleged fall resulting in ankle injury. 
 

 


